TPM, Solicitors & Consultants


Differences & Similarities between anti dumping & safeguards 

	Dumping
	Safeguards

	Anti dumping is against “unfair pricing” by Foreign Producers – charging higher price in home market and exporting at lower price
	· Safeguards is against cheap imports, which has shown a sudden surge in imports due to some unforeseen circumstances.

· Actual surge in imports is the key

· Threat in surge is not envisaged



	· Anti dumping is company and country specific

· Duty varies from company to company 
	· There are two safeguard laws in India – General & Transitional 

· General safeguard is against all countries

· Transitional safeguards is against China 

· Uniform duty on all imports

	Form of injury is “material injury”
	Form of injury is

· Serious injury in general safeguards

· Market disruption in case of China specific safeguards

	No interim duty can be imposed before expiry of 60 days. However, duty can be imposed on retrospective basis on past 90 days imports 
	Interim duty can be imposed on initiation of enquiry without notice

	Same requirements of injury for interim and final duty
	Existence of “critical circumstances” is an additional requirement for interim duties

	Elaborate data requirement 
	Equally elaborate as compared to anti dumping. In fact, the information recently demanded in on-going cases can be interpreted to state “more elaborate & even cumbersome” data requirements. 

	India has wide and rich experience on anti dumping
	Not many cases done globally

	Anti dumping is not a protection
	Safeguard duty means protection. Affected country is entitled to protection.

	Three forms of duty possible

· Ad valorum (% on CIF import price)

· Fixed quantum (INR/US$ per unit of product)

· Benchmark pricing (duty is the difference between benchmark and landed price of imports)
	Following reliefs possible 

· Ad-valorum form of duty

· Fixed amount of duty

· Quantative restrictions (however, India has yet framed Rules for quantative restrictions)



	Investigations are conducted by Designated Authority on Anti Dumping in Ministry of Commerce
	Investigations are conducted by Director General (Safeguards) in Ministry of Finance 

	Designated Authority makes a recommendation, which is required to be implemented by Ministry of Finance 
	· Director General (Safeguards) makes recommendations

· Committee on Safeguards accepts the recommendations

· Ministry of Finance imposes the duty

	· Duty is for five years, subject to reviews. 

· At the end of five years, duty can be extended further

· Duty continues as long as dumping continued
	· Under the Rules, duty for four years, extendable for four years and then two years. Total ten years. 

· Practically, duty recommended only for 2-3 years

	Establishing dumping in case of China is now much easier, as China is taken as a non market economy country. Given that steel is an input to bearings, it would be very difficult for Chinese companies to establish that their prices of steel are comparable to steel prices in the international market. 
	· Existence of “unforeseen circumstances” is must in general safeguard cases. It is not a prescribed requirement in China specific safeguard cases. However, Director General (Safeguards) is insisting on this requirement.

· Imports “surge” with the happening of unforeseen circumstances is MUST. Surge implies that the degree of the increased imports graph must increase (if imports were earlier increasing at the rate of 10%, it must become more than 10%). 

	Final Order can be challenged before CESTAT. Writ can be filed before High Court or Supreme Court.
	No appeal provision. Only a writ can be filed before High Court or Supreme Court.

	Anti dumping duty can be imposed in addition to safeguard duty and vice versa. Even simultaneous investigations are permitted


Note: The above is merely informative. For any specific issue, the writer can be contacted at the email address given in the footnote.
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